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for making their own independent determinations about 
which cases they believe are worthy of a full hearing.

During this process, the chief justice plays a spe-
cial role, serving as yet another checkpoint on peti-
tions. Before the justices meet to make case selection 
decisions—which they do on Fridays when the Court 
is in session—the chief circulates a “discuss list” con-
taining those cases he or she feels merit consider-
ation; any justice may add cases to this list but may 
not remove any. About 20 percent to 30 percent of the 
cases that come to the Court make it to the list and are 
actually discussed by the justices in conference. The 
rest are automatically denied review, leaving the lower 
court decisions intact.6

This much we know. Because only the justices 
attend the Court’s conferences, we cannot say precisely 
what transpires. We can offer only a rough picture based 
on scholarly writings, the comments of justices, and our 
examination of the private papers of a few retired justices. 
These sources tell us that the discussion of each petition 
begins with the chief justice presenting a short summary 

6For information on the discuss list, see Gregory A. Caldeira and 
John R. Wright, “The Discuss List: Agenda Building in the Supreme 
Court,” Law and Society Review 24 (1990): 807–836.

of the facts and, typically, stating his vote. The associ-
ate justices, who sit at a rectangular table in order of 
seniority, then comment on each petition, with the most 
senior justice speaking first and the newest member last. 
As Figure 1-3 shows, the justices record the certiorari 
votes—and, for cases they agree to decide on the merits, 
their subsequent votes on the outcome—in their per-
sonal records, called docket books. But, given the large 
number of petitions, the justices apparently discuss few 
cases in detail.

By tradition, the Court adheres to the so-called 
Rule of Four: it grants certiorari to those cases receiv-
ing the affirmative vote of at least four justices. The 
Court identifies the cases accepted and rejected on a 
“certified orders list,” which is released to the public. 
For petitions in which certiorari is granted (or alterna-
tively, appeals in which probable jurisdiction is noted), 
the clerk informs participating attorneys, who then 
have specified time limits in which to submit their writ-
ten legal arguments (briefs), and the case is scheduled 
for oral argument.

Considerations Affecting Case Selection Decisions.  
The process described here is how the Court considers 
petitions, but why do the justices make the decisions 

Figure 1-3  A Page from Justice Harry Blackmun’s Docket Books

Rehnquist, Ch. J.

White, J.

Blackmun, J. 

Stevens, J.

O’Connor, J.

Scalia, J. 

Kennedy, J.

Souter, J. 

Thomas, J. 

HOLD
FOR

RELIST G POST DIS AFF REV AFF

DEFER CERT.
JURISDICTIONAL

STATEMENT
MERITS

3

3

NG & RD G DCVSG

MOTION

Note: As the docket sheet shows, the justices have a number of options when they meet to vote on cert. They can grant (G) the petition 
or deny (D) it. They also can cast a “Join 3” (3) vote. Justices may have different interpretations of a Join 3 but, at the very least, it tells the 
others that the justice agrees to supply a vote in favor of cert if three other justices support granting review. In the MERITS column, REV = 
reverse the decision of the court below; AFF = affirm the decision of the court below.

Source: Dockets of Harry A. Blackmun, Manuscript Division, Library of Congress, Washington, DC.


